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SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF SAN MATEO

UNLIMITEDJURISDICTION

16

17

Defendants.

MANDALAYHEIGHTS AT TERRABAY
HOMEOWNERS ASSOCIATION,

12

Plaintiff,
13

vs
14

WESTERN PACIFIC HOUSING, INC., D. R.
HORTON; and DOES 1-100, inclusive,

CIV 4 7 8 8 9 3

)
) COMPLAINTFOR
)
) I STRICT PRODUCTS LIABILITY
) 2. BREACH OF IMPLIED WARRANTY
) (F ITNES 8)
) 3 BREACH OF IMPLIED WARRANTY
) (MERCHANTABILITY)
) 4. NEGLIGENCE
) 5. NEGLIGENCE PER SE
)
)

19

20

GENERAL ALLEGATIONS

I Plaintiff, MANDALAYHEIGHTS AT TERRABAYHOMEOWNERS ASSOCIATION

(hereinafter "Plaintiff"or "Association" ), is a non-profit mutual benefit corporation orgamzed and
21

existmg under and by virtue of the laws of the State of California, established to maintam, repair, and
22

manage 135 single family residential homes located in South San Francisco, Cali fonna, (heremaftcr
23

"Sub3ect Property" ). As set forth in Cahfornia Civil Code r11368.3 and Code of Civil Procedure 55382,24

Plaintiffis entitled to and authorized to mamtain and commence litigation for damages to common
25

77

areas, damage to the separate interests which the Association is obligated to maintam or repair, for

damage to the separate mterests which anse out of, or is mtegrally related to, damage to the common

areas or separate interests that the Association is obligated to maintam or repair, and dam'ige to sep'irate

interests as a representative of its members.
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I 2 Plamtiff is informed and beheves and thereon alleges that defendants WESTERN PACIFIC

HOUSING, INC. and D. R. HORTON are Cahforma corporations busmess in South San Francisco.

WESTERN PACIFIC HOUSING, INC and D. R. HORTON, at all times herein referred, are and were

4 mass producers/developers and general contractors ofmass-produced real estate properties WESTERN

PACIFIC HOUSING, INC. and D. R. HORTON then sold such properties to the general public.

6 3. Defendants DOES 1-100, inclusive, whether individual, corporate, partnership, an

association or otherwise, are fictitious names ofDefendants whose true names and capacities are unknown

to Plamtiff. Plaintiffwillseek to amend this Complaint to insert the true names and capacities of said

lictitiouslynamed Defendants when the same have been ascertained

IO 4 Plaintiffis mformed and believes, and on the basis of such tnfoi3nation and behef alleges,

that at all times herein mentioned each of the fictitiously named Defendants and each named defendant,

whether acting for itself or an agent, corporation, partnership, association, or otherwise, is in some way

liable or responsible to Plaintiff, on the facts herein alleged, and legally caused tn3urtes and damages as

I4 heremafter alleged.

5. Plaintiffis informed and believes, and on the basis of such mformation and behef alleges

that the defendant, including DOES 1-100, and each of them, were actmg as agents, servants, employees, or

prmcipal of each other, and were actmg within the full course and scope of their employment or agency, or

directed the actions of the other Defendants, with full knowledge and consent, either express or imphed, of

each of the other named Defendants, and are Iotntly and severally bable to Plaintiff.

7Q

21

22

23

6 Plaintiffhas comphed with the requirements of Civil Code )I'I895 et seq and 1375 et seq

FIRST CAUSE OF ACTION

STRICT PRODUCTS LIABILITY

7 Plaintiffincorporates by reference all previous paragraphs of this complamt as though set

24 forth m full herem

2S 8. Defendants, and each of them, at all times herein mentioned were in the business of

developing and mass producing and/or distnbuting homes m and, within the County where the Sub3ect

Property is located, and sellmg them to members of the pubhc at large.
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9. Withm the last ten years, the Defendants, and each of them, developed and mass

produced the SubJect Property and/or otherwise participated in the stream of commerce for sale of the

Sub3ect Property and in the units where the Sub)ect Property is located

4 10 At all times herein mentioned and matenal hereto, Defendants knew and intended that the

Sub) ect Property would be purchased by members of the public at large, and used by them without

further inspection for defects.

7 11. Plamtiff's members purchased units at the Sub)ect Property from said Defendants and

moved into it with their families.

12 At the time of the purchase by Plaintiff's members, the Sub)ect Property was defective

13

14
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22

and unfit for its mtended purposes because the Defendants did not construct the Sub)ect Property m a

workmanlike manner as mamfested by, but not limited to, numerous defects which have resulted in

damage to the homes and their component parts The defects mclude, without hmitation, the following

(a) Excessively cracked stucco;

(b) Efflorescence on the stucco;

(c) Missing dnp screeds from soffits;

(d) Mis-flashed windows,

(e) Failed IGU;

(f) On roofs nser strips missing or mcomplete;

(g) Roof valleys are not supported;

(h) Unfastened tiles and cracked tiles;

(1) Other defects that willbe proven at time of tnal

13. Within the last 3 years Plaintiffbecame aware of the defects and deficiencies The

25

27

Plaintiffthereafter gave and/or attempted to give the Defendants due and timely notice of the defective

quahty of the above mentioned items.

14. The defects alleged herein above are defects that were not apparent by reasonable

inspection of the Sub)ect Property at the time of the purchase. The defects thereafter manifested.

COMPLAINT



15 Because of the defective conditions of the Subject Property as herein above alleged,

Plamtiffhas been specifically damaged m the following ways, as well as others which willbc inserted

with leave of court when ascertained:

a. Plaintiffwillbe forced to incur expenses for the restoration and repairs of the

Sub3ect Property to cure the damage, defects and/or deficiencies. The exact amount of the damages is

presently unknown.

7 b. Plaintiffhas been damaged through the diminution in value of the Sub3ect

Property Plaintiff is unaware of the precise amount of such damage but willestablish such amount at

time of trtal.

IO c. Plaintiffhas been forced to retain expert consultants to analyze and determine the

method of repairmg the aforementioned defects and damage. Plamtiff is unaware of the precise amount

of such damage but willestabhsh such amount at time of trtal.

13 16. Defendants, and each of them, as developers, mass producers, builders and sellers and/or

'4 otherwise within the stream of commerce are strtctly liable and responsible to Plamtiff for all damage

suffered as a result of the above described damage, defects and deficiencies in the Subject Property

17

SECOND CAUSE OF ACTION

BREACH OF IMPLIEDWARRANTYOF FITNESS FOR INTENDED USE

17. Plaintiffincorporates by reference all previous paragraphs of this complaint as though set

forth in full herein.

20 18. At all times herein mentioned and matertal hereto the Defendants were and now are the

23

merchants and sellers ofnewly constructed housmg, the type of merchandise sold to Plamtiffand its

members as herem above alleged and described.

19. Defendants, and each of them, at the time and place of the sale of the Subject Property,
24 impliedly warranted that it was properly constructed and fit for use as homes.

25
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20 The Subject Property was not properly constructed, and not fit for its intended use, and is

defective as previously alleged herein above

COMPLAINT



10

12

21. After Plaintiffand its members discovered the defective quality of the Sublect Property,

Plamtiffgave Defendants, and each of them, due and timely notice of the defective quality of the above

mentioned items.

22. The defects described herein above caused by the breaches of wananty by Defendants,

and each of them, were defects not apparent by reasonable inspection of the Subject Property at the time

ofpurchase. The defects and damages were latent and were not reasonably apparent until on or about

the tmie of notitication to the Defendants.

23. Because of the foregoing breaches of implied warranties by Defendants, and each ot

them, Plaintiffhas been specifically damaged as herein above in an about to be determined at tnal.

THIRD CAUSE OF ACTION

BREACH OF IMPLIEDWARRANTYOF MERCHANTABILITY

24. Plaintiffs incorporate by reference all previous paragraphs of this complamt as though set

forth in full herein.

14 25. At all times herein mentioned and matenal hereto Defendants were and now are the

'-'merchants and sellers ofnewly constructed housing, the type of merchandise sold to Plaintiffand its

members as herein above alleged and described.

l7 26. Detendants, and each of them, at the time and place of the sale of the Subject Property,

21

imphedly warranted that it was properly constructed and of merchantable quality

27. The Subject Property was not properly constructed, and not of merchantable quality m

that it is defective as previously alleged herein above.

28. After Plaintiffdiscovered the defective quality of the SubJect Property, Plaintiffgave

Defendants, and each of them, due and timely notice of the defective quality of the above mentioned

items

29. The defects described herem above caused by the breaches of warranty by Defendants,

and each of them, were defects not apparent by reasonable inspection of the SubJect Property at the time

ofpurchase The defects and damages were latent and were not reasonably apparent to Plamtiffand its

inembers until on or about the time of notification to the Defendants.
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30. Because of the foregoing breaches of implied warranties by the Defendants, and each
of'hem,

Plamtiffs have been specifically damaged as herein above m an about to be detenmned at tnal

3 FOURTH CAUSE OF ACTION

4 NEGLIGENCE

31. Plaintiffmcorporates by reference all previous paragraphs of this complaint as though sct

forth in full herein.

32. The aforementioned Defendants so carelessly and neghgently planned, constructed,

10

12

13

modified, inspected, and/or performed work and services at the Sub3ect Property so as to proximately

cause defects and damages to the systems, buildmgs, and improvements as herem above.

33. Because of the carelessness and negligence of each of the Defendants, and as a legal

result thereof, Plaintiffhas damaged as previously alleged herein above descnbed.

34 Within the last 3 years Plamtiffdiscovered the defective quality of the Sub3ect Property.

35. The defects and damages descnbed herem above caused by the neghgently and carelessly

performed work of the Defendants, and each of them, were defects not apparent by reasonable

I3, inspection of the Sub3ect Property at the time ofpurchase.

l7

FIFTH CAUSE OF ACTION

NEGLIGENCE PER SE

36. Plaintiff incorporates by reference all previous paragraphs of tins complaint as though set

forth m full herem.

20 37 Uartous provisions of the then-applicable buildmg codes and Civil Code I7895 et seq.

placed on the Defendants non-delegable duties to construct, plan, design and/or inspect thc Sub3ect

Property m accordance with the requirements of said building codes. The Defendants failed to comply

with Civil Code PI895 et seq. and breached their duty by neghgently constructing, planmng, desigmng

and/or mspectmg the Sub3ect Property.

38. As a legal result of said building code violations, Plaintiffhas suffered inluries of the

types that the building codes specifically were designed to prevent, e.g., physical damage to their homes

and the appurtenances thereto, as more fully set forth above.
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1 39. As a legal result of the butlding code vtolations tn the Sublect Property whtch were

caused by the Defendants as heremabove alleged, Plainttffhas been damaged as prevtously alleged

above m an about to be detenmned at tnal

4 WHEREFORE, Plaintiffprays for Iudgment agamst the Defendants, and each of them, as

follows.

6 l.

7 2.

8 3.

10

12

13 8

14

For compensatory damages accordtng to proof;

For mterest thereon at the maxtmum legal rate;

For preludgment interest on all sums awarded at the maxrmum legal rate,

For costs of sutt incurred herein;

For professtonal, consultant and techmcal fees accordmg to proof;

For loss ofuse tn an amount accordrng to proof,

For damages to personal property accordmg to proof;

For attorney's fees;

For such other and further rehef as the Court deems lust and proper.

17

18

DATED: December 2, 2008
PAUL K. LEE
Attorney for Platnttff
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